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What to do when the worst happens - bankruptcy

BY CHRIS MILLER

When a business is facing the challenge
of mounting debts, filing for bankruptcy is
not always the right answer and is only
one option. Bankruptcy prevention solu-
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tions such as a business workout or turn-
around could provide a company much
needed relief, allowing it to resolve debts
without filing for Chapter 7 or Chapter 11
bankruptcy.

Workouts and turn-
arounds are established
methods for saving and
reorganizing a financially
stressed business David
Ganje of Ganje Law
Offices explained that
while standing amidst the
challenge of today’s eco-
nomic environment a
business should not act
quickly or overreact.
Rather, seek advice from
a reputable bankruptcy
lawyer.

While bankruptcy pro-

tection might initially
seem like the most
appealing solution,

according to Ganje it
could come with numer-
ous downsides and nega-

tive consequences,
including large filing
fees.

“Bankruptcy filing is
usually something that
occurs after a workout
has been attempted,” said
Ganje. “However, some-
times you’ll find that a
business doesn’t use the
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process of a workout and files immediate-
ly for bankruptcy, although that’s not the
recommended procedure.”

Most workout and business lawyers
agree that a private resolution of the prob-
lems between the business and the credi-
tors should first be tried and exhausted
completely before Chapter 7 and Chapter
11 consideration.

“A workout is a private contractual
agreement between a business and its
creditor or creditors, resolving a financial
problem or problems. It’s not conducted in
the public arena and it’s not conducted by
filings with the courts or any public
agency,” explained Ganje.

There are specific workouts that are
accomplished with the help of government
taxing agencies, but they too are private in
most instances. The only time workouts
are public when working with a taxing
agency is if that agency decides to file
some kind of lien.

“Workouts are done with creditors as
well as government agencies and they’re
usually a private consensual agreement or
contract that is performed in lieu of some
sort of litigation or bankruptcy,” Ganje
said.

Many bankruptcy lawyers that offer
innovative choices for bankruptcy filing
find it surprising that companies that are
encountering financial stress don’t first
find good council and accountants to exer-
cise their rights for private workouts.

A business turnaround focuses on the
structure of management and investors of
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management. The turnaround provides the
company an entirely new approach,
changing capital structure and investment
strategy, in addition to everyday finances,
such as payroll.

The option of a private workout or turn-
around seems to have remained a secret
from most businesses. The business com-
munity, especially the small to mid-sized,
have not had the opportunity to be educat-
ed of the bankruptcy alternatives, whether
through seminars or various media outlets
as has been the case for chapter filings.

“You don’t find many workshops or tel-
evision programs talking about workouts
or turnarounds,” expressed Ganje.
“They’re not known subjects and they’re
not a popular subject. Workouts and turn-
arounds are not taught at schools, are not
taught at Chamber of Commerce pro-
grams and much of the information is not
publicly available.”

He stated that if an accounting firm or
law firm that is representing a business
finds financial distress within the compa-
ny soon enough, establishing a workout or
turnaround would save the company and,
theoretically, save all the jobs.

Early detection of financial stress could
prevent the need to file Chapter 7 or 11.
Many bankruptcies do not result in the
continuation of the business. Statistically,
a business going forward into a bankrupt-
cy has a greater chance of being liquidat-
ed rather than being reorganized.

Ganje explained that he works with a
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Bankruptcy

bushess’ accounting fim to provide an
analysis and a diagnosis of the financial
problem s. He said being a bankwmptcy
Jaw yerthathis offices are fully capable of
handling the com pany’s options but that
he believes it is a good idea to ncorporate
the Independent eye of the accounting
fim that has been w orking w ith business
forseveral years.

“Som e clients, depending on their size,
have theirown chief financial officer and
com ptroller which is good because they
can givem e aportraitof the cash flow and
the finances,” he explained. “If the client-
com pany has enough staffing to do that, it
could m ake diagnosing the problem much
quickertoo

Alng wih the help of the busiess’
principals, Ganpe said he exam nes the
projctions for sales orevenue going for-
ward about six months and then deter-
m Ines if the com pany has enough strength
o considera non-courtw orkout.

He said if the cash flow orthe com pany
Jocks extrzordinarily w eak that itcan’tbe
foreseen that the com pany would be able
to sewice the fimdam ental debt obliga-
thons, then they m ightneed to consider fil-
Ing forbankniptey.

Gank sald a suprising aspect of the
s@ate of the US econom y is that creditors
are reasonably sophisticated about finan-
cial sess on businesses and are w illing to
negotiate a recasting of the debt, In most
cases.

“The creditors, particularly banks, have
enough experience at this that they know
that there’s a value to them working w ith
the busiess,” he sated. “If they could
also assist In being part of the team that
saves the business then they’re going to
get more of their clain back in pay-
ments.”

Ganj noted that In today’s economy
spanning over the last ten to fifteen years
that most banks are mor receptive t©
working w ith w orkouts than is the restof
the general public. Esgpecially due to our
cunent econom i clin ate, crediors are
more lkely to work w ith com panies fac-
Ing consideration of Chapter 7 or C hapter
11.

Ganp said thata Jaw yerw ould not rec-
ommend a filing for banknptey unless
there is an em elgency situation, ie., the
comm encement of a foreclosure where
the bank is about to attain a courtorderto
recoverall the m anufacturing equipm ent.

YAt that point, the bankmptcy filing
woul fieeze the creditorfrom getting that
equipm ent,” he noted. G enemally, a bank-
mptey is recomm ended when you're ata
morE serous or severe stage I tem s of
the creditorand busihess relationship . The
cusp of a bankmiptey before a foreclosure
sle, the seizure of the manufacturing
equiom entby the Sheriff, ora court order
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freezing the banks acocounts of the busi-
ness - when you're In a state like that,
bankmiptey ism ore often the recomm end-
ed oute

Bankmiptcy does offera com pany som e
rlief because it provides the bushess a
breathing period o that itcould attem ptto
reoganize, unless of course they file fora
Chapter 7. This bankwptcy is a liguida-
tion proceeding where the Chapter 7
tmstee, if any, sells the business or indi-
vidual debtor’s non-exem ptassets. A Il the
proceeds are distrbuted to crediors
acoording to the priorties among credi-
tors established In the B ankmiptcy Code.

The owganization type of bankwptcy,
known asa Chapter1l, by law providesa

busiess a period of at least 120 days
w ithin which to try restomctne orreomgan-
ize tsown financial affairs w ithout letting
any of the areditors foreclose against or
sue.

“Chapter 11 doesn’t necessarily mean
it's a continuation of the business, this isa
m isconception of the public.A Chapter1l
bankmptey could also be used as a legiti-
m ate toolto sell the business oras a legit-
in ate vehicle to soin off a portion of the
bushess forsale,” G anj explained.

According to Ganje, bankmptey is a
fact of life n a capialistc sockty. He
noted that, for legitim ate reasons, good
companies will ¥l on bankmptey to
restuicture them selves and to continue
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busiess.

VT think that all businesses should first
consult wih their accountants and
law yers and bring up the subjectof w ork-
outs and tumarmunds,” he expressed.
“They shouldn’tw ait for their law yers or
accounts to bring up the option

Ganpe said he always encourages a
com pany o seek a second cpiion fiom
anotheracoounting fim orlaw fim when
a serious problem  such as financial stess
is present, especially when the fim s are
eady to move forward w ith bankmptey
proceedings w ithout the consideration of
a business w orkout.

For more infom ation call Ganfe Law
O ffices, 518-437-9000.
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